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Convention nor amendments to the Convention affect “the rights or obligations under
this Convention ...arising out of consent” given before the denunciation or
amendment.*®

Asian Agricultural Products Ltd. v Sri Lanka'®

A Hong Kong company owned equity in a Sri Lankan company, which in turn owned
a shrimp farm. The Sri Lankan military destroyed the shrimp farm during a military
operation against rebels. Neither the Hong Kong investor nor the Sri Lankan
company had any agreement with the Sri Lankan Government in which the
Government consented to arbitration. The Tribunal was confronted with the
question whether ICSID had jurisdiction over the investor’s case against Sri Lanka.
The Tribunal ruled for the Hong Kong investor, with jurisdiction resting on the
ground that Sri Lanka had expressed its consent in a treaty protecting UK investors,
including Hong Kong investors (Hong Kong was then a UK colony).

Article 25 of the ICSID Convention specifies that consent must be expressed in writing,
but does not otherwise address the form of consent. Parties to a contract typically
express consent to arbitration at the same time (“synchronously”) when they sign the
contract and agree to arbitrate a particular dispute or all disputes arising out of the
contract. Parties to a dispute may also express their consent at different times (“non-
synchronously™.r” For example, a state may enact an investment statute giving rights
to investors and that statute may express the state’s standing consent to arbitration
brought later by the investors, who typically consent when or shortly before they file
the case. Most commonly, as in the AAPL v Sri Lanka case mentioned above, states
include investor rights and consent to arbitration in treaties — in particular bilateral
investment treaties (BITs),*® specialised treaties like the Energy Charter Treaty, and
regional trade agreements like NAFTA.

Investors should look for expressions of the state’s consent to arbitration in
applicable contracts, statutes and treaties.

Treaty-based consent has driven the growth of ICSID’s docket, with treaty-based cases
accounting for 91% of all ICSID cases and statute-based cases 9.0%.*° The vast majority
of ICSID cases have been filed since the Argentine financial crisistin 2001, which
triggered a surge in treaty-based cases. ICSID registered a record 52 new cases in
2015, 48 in 2016, and 53 in 2017 — more new cases in 2015-2017 (153) than in the first
35 years combined (1966-2000).%°

What is an Investment?

Article 25 of the ICSID Convention specifies, as mentioned, that disputes must “aris[e]
directly out of an investment”. The Convention does not define the word “investment”
— because the negotiators could not agree on a definition and decided to omit one.?*
Before Salini v Morocco in 2000, ICSID tribunals did not dwell on this word.

Salini Construttori S.P.A. v Morocco??

Two ltalian companies won a joint tender to build a section of a highway in Morocco,
about 50 kilometres long, within 32 months. A dispute arose about a four-month
delay in the construction and its causes. The Tribunal had to decide whether the
companies could bring an ICSID case against the Moroccan Government. The
Tribunal considered whether the Italian companies had made an “investment” within
the meaning of Article 25 of the ICSID Convention. it discussed its understanding of
the term “investment” in terms that have come to be regarded as establishing a
four-part test, and found that it had jurisdiction over the Italian companies’ claim.

Salini took the view that the word “investment” in Article 25 must have a meaning that
restricts the kinds of cases that parties can submit to ICSID. Salini then described four
elements of “investment” for purposes of Article 25:

1. A “contribution” of capital or know-how, etc.;
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2. A “certain duration of performance”:
3. A "participation in the risks of a transaction”: and
4. A “contribution to the economic development of the host state”. 2

Salini started a lively debate. Its supporters insisted that Article 25 established a
jurisdictional floor, even if a state used a broader definition of “investment” in the
investment treaty where it consented to ICSID jurisdiction. Salini’s critics argued that
tribunals should defer to the definition of “investment” used by the state.®* Among
Salini’s supporters, there was further debate about the proper definition of
“investment” — tribunals have variously applied three-, four-, five-, and six-part
definitions.®

Newer treaties tend to have more detailed definitions of “investment”, plainly
influenced by Salini — an example of states taking arbitral interpretations into account
when drafting later treaties. This trend suggests that states generally support the
concept of Salini, while rejecting its particular definition as too strict. The newer
treaties often list several “characteristics” of an investment typically mentioned in the
cases, but the treaty lists are generally far more liberal than the cases. In place of a
fixed multipart test, the treaties typically preface their lists of characteristics with the
phrase “such as” and tie them together with the word “or” (rather than “and”), making
clear that an investment need not have all of the listed characteristics.?

Although Salini originated in the ICSID Convention, which does not apply to
investment arbitrations heard by non-ICSID tribunals, the Salini approach seems to be
spreading outside ICSID.?” This trend may be confirmed as more states adopt more
detailed definitions of “investment” in their new investment treaties.

Salini observed that promoting development is one of ICSID’s key goals, but may have
erred by translating that goal into a rule that a claimant had to prove, as a condition of
jurisdiction, that it had made a contribution to the development of the host state.?®
However, Salini’'s development test is faring poorly in recent treaties: it is absent from
the listed characteristics of “investment” in treaties signed by a broad swath of
countries, including the ASEAN Comprehensive Investment Agreement of 2009, the
China-Japan-Korea trilateral agreement of 2012, and the Canada-EU Comprehensive
Economic and Trade Agreement which entered into force provisionally on 21
September 2017.%°

The trend towards more detailed definitions should make it easier for tribunals to
decide whether the claimant has made a qualifying “investment”, which should help
reduce the cost of this aspect of investment arbitration,

State v Foreign National

A Contracting State

Under Article 25 of the ICSID Convention, one party to each case must be a
“Contracting State” to the Convention. This may include “any constituent subdivision
or agency of a Contracting State designated to the Centre by that State”. It also
includes “all territories for whose international relations a Contracting State is
responsible”, unless a territory is excluded in writing.>

Although in principle the Contracting State may be either the claimant or
respondent, in practice states hardly ever initiate ICSID claims. In part, this is
because treaty-based cases, which have become dominant, can only be started by
investors. Even contract-based cases, however, are usually started by investors — this
may simply reflect that private persons have a stronger need to resort to
international arbitration as a means of resolving disputes with governments.
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Determining whether a party is a Contracting State is normally a straightforward task:
ICSID has 154 Contracting States (as of July 2018), listed on its website.** Some
questions about timing can arise, however, when a state denounces its membership, as
Bolivia, Ecuador and Venezuela did between 2007 and 2012. These issues are
discussed in the next chapter.

In considering whom to name as a respondent in an ICSID case, claimants should
ensure that the respondent is both subject to ICSID jurisdiction and responsible for
the injuries claimed.

A National of Another Contracting State

Each ICSID case must also have as a party “a national of another Contracting State”
that opposes the Contracting State party. This is one of the hallmarks of ICSID
arbitration — distinguishing it from (for example) disputes at the International Court of
Justice and the World Trade Organization, where private parties cannot bring actions.

The foreign national may be either a natural or legal person. Nationality for legal
persons (companies) is determined on the date of consent, while natural persons
(human beings) must be nationals of “another Contracting State” on both the date of
consent and the date the claim is registered at ICSID.*2

The definition of “nationality” is more restrictive for natural persons than for legal
persons. Natural persons must be nationals of another state, of course, but there is a
further ICSID requirement that they cannot also be nationals of the adverse state party
— that is, they cannot be dual nationals.®® By contrast, some companies organised
under the laws of the adverse state party may be deemed to be foreign nationals for
the purpose of this jurisdictional requirement. That is the case where, “because of
foreign control, the parties have agreed [that the company] should be treated as a
national of another Contracting State for the purposes of this Convention.”3* For
example, the Argentine subsidiary of a US corporation may bring an ICSID case against
Argentina, because the BIT treats the subsidiary as a US person for this purpose.*®

The home state of the private party must also be a Contracting State of ICSID to
obtain ICSID jurisdiction. However, the ICSID “Additional Facility” is available in cases
where only one of the two states is an ICSID Contracting State. Additional Facility
awards do not benefit from the ICSID Convention’s special enforcement provisions.

Tokios Tokeles v Ukraine®

A Lithuanian company had an investment in Ukraine. A Lithuanian national held only
1% of the shares in the company, while Ukrainian nationals held the remaining 99%.
Thg Ukrainian shareholders also made up two-thirds of the company’s management.
This corporate structure had existed for years before Lithuania and Ukraine entered
into a BIT in which Ukraine consented to ICSID arbitration for cases brought by
Lithuanian investors. When a case was filed, the parties disputed whether the
Lithuanian company had substantial business operations in Lithuania. Ukraine
argued that the company was not a “genuine entity” of Lithuania due to its
Ukrainian ownership and control. The ICSID Tribunal rejected this argument. The
Tribunal considered that the claimant’s incorporation in Lithuania satisfied the
other-nationality requirement of the ICSID Convention. The Tribunal considered
irrelevant under the BIT’s test whether the claimant engaged in any business
activities in Lithuania. Finally, the Tribunal rejected Ukraine’s argument for “equitable
veil piercing”, because there was no evidence of fraud or malfeasance and the age
of the corporate arrangement defeated the argument that it had been structured
purposely to manufacture ICSID jurisdiction.
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Mobil Corp. v Venezuela®

There is no BIT between the United States and Venezuela, but Venezuela had at the <
relevant time a BIT with the Netherlands (since terminated by Venezuela). A US
company had an investment in Venezuela. The company had already had some
disputes with the Venezuelan Government and it was concerned about the
possibility of further disputes. The US company was restructured so as to hold its
investment in Venezuela through a Dutch holding company — and did so specifically
to obtain the protection of the Dutch BIT for new disputes (disclaiming the treaty’s
application to pre-existing disputes). The Tribunal had to decide whether the
subsidiaries of the US company could bring an ICSID claim against Venezuela for a
dispute arising after the restructuring.

The ICSID Tribunal found jurisdiction, allowing the Dutch treaty to apply to disputes
that arose after the restructuring. The Tribunal rejected Venezuela’s argument that
the insertion of a Dutch “corporation of convenience” into the ownership structure
constituted an “abuse of right.” The Tribunal considered restructuring to obtain
protection under the BIT “a perfectly legitimate goal as far as it concerned future
disputes”, while it would have been “abusive manipulation” if done for pre-existing
disputes.

Article 25(1) requires that the investor be from "another” state than the adverse state
party and BIT-based cases demand that the investor be from a particular state, namely
the other party to the BIT. The scenarios above, Tokios Tokeles v Ukraine and Mobil
Corp. v Venezuela, illustrate two issues that can arise when one maps the changeable
nature of corporate groups against the nationality requirements of the legal regime.
Both scenarios question not the claimant’s formal nationality, but its good faith.
Accordingly, these issues are sometimes called, derisively, “round-tripping” and “treaty
shopping”.

The Tribunals in Tokios Tokeles and Mobil each upheld the claimant’s formal nationality
and hence its jurisdictional eligibility as a foreign national. Neither saw abuse on the
facts before it. Yet, both considered that there is a limit to corporate flexibility, a point
at which corporate structuring is deemed to circumvent abusively the other-nationality
requirement. In this regard, the Mobil Tribunal distinguished Phoenix Action v Czech
Republic, a case in which the ICSID Tribunal found that the claimant had not made “an
economic investment ... but indeed, simply a rearrangement of assets within a family,
to gain access to ICSID jurisdiction [for a pre-existing dispute] to which the initial
investor was not entitled.”*® The Phoenix Action Tribunal refused jurisdiction, finding
that the claimant had engaged in “abusive manipulation of the system of international
investment protection” by trying to disguise domestic investments as international “for
the sole purpose of access” to ICSID.**

Similarly, in a recent high-profile investment case outside ICSID, jurisdiction turned on
the question whether the claimant had restructured abusively.

|

|  Philip Morris v Australia*®

| Shortly after Australia enacted a plain packaging requirement for cigarette sales,
Philip Morris filed an arbitral claim under the Australia-Hong Kong BIT. Australia
argued that the claimant had abused its rights by restructuring its Australian
holdings under a Hong Kong company for the purpose of claiming under the BIT.
The Tribunal considered that “the initiation of a treaty-based investor-State
arbitration constitutes an abuse of rights ... when an investor has changed its
corporate structure to gain the protection of an investment treaty at a point in time
when a specific dispute was foreseeable.”** The Tribunal found that Philip Morris
restructured when a dispute about the plain packaging requirement was both
foreseeable and “actually foreseen”, although completed before final enactment of
the Australian legislation. Philip Morris contended that it had other business reasons
for its restructuring, while conceding that the restructuring was done partly to
obtain protection under the BIT. Ruling in favour of Australia, the Tribunal concluded
that the evidence presented showed that “the main and determinative, if not sole,
reason for the restructuring was the intention to bring a claim under the Treaty.”*?

INTERNATIONAL CHAMBER OF COMMERCE (ICC) | 93



BUSINESS GUIDE TO TRADE AND INVESTMENT | VOLUME 2: INTERNATIONAL INVESTMENT

5.0

To minimise questions about restructuring, it is prudent for investors to consic{er BIT
protection (among other considerations) when initially structuring an international
investment,

Conclusion

Tokios Tokeles and Mobil both focused on the particular BITs at issue in those cases.
Neither BIT required the tribunal to look past the claimant’s formal nationality. States
may make other choices, if they wish, in their BITs. For example, the US Model BIT .
includes a “denial of benefits” clause that allows (inter alia) one party to deny benefits
of the BIT to an investor from the other party if the investor is an enterprise that “has
no substantial business activities in the territory of the other Party and persons of a
non-Party, or of the denying Party, own or control the enterprise.”*® The US Modgl BIT
thus imposes a substantial business activities test that would have been relevarjt in the
circumstances presented by both 7okios Tokeles (where “persons ...of the dehylng
Party” own the investor) and Mobil (where “persons of a non-Party” own the investor).
Denial of benefits clauses are discussed in more detail in Chapters 6 and 11.

The corporate structuring cases raise important policy questions that may affect .
investors. Should international investment arbitration be available where an “essentially
domestic” investment is structured through a foreign company? Should the o
protections of a BIT be available to third-country investors that incorporate an entity in
a state party? Should it matter whether the claimant company is a holding company or
has substantial activities at the place of incorporation? Should tribunals delve into the
reasons for corporate structuring decisions?

Indeed, should tribunals insist on any international element at all? To be sure, as A
discussed, the other-nationality requirement of Article 25(1) demands an international
element — but this is not the only possible policy choice. States may choose to afford
the benefits of neutral adjudication to their own citizens. The other-nationality element
is a textual rule, not a general requirement of international law. Indeed, its absence is
fundamental to modern human rights law, where international tribunals routinely hear
disputes between citizens and their own states. This idea could be extendeo! to the
investment sphere, which has more in common with human rights law than is often
appreciated,* especially if one follows the European example by treating property as a
human right.“®

In the end, jurisdiction is more than a collection of technical requirements. It is a
reflection of values. In the case of ICSID, those values include the centrality of consent,
the promotion of development, and making neutral and effective intemationa_l _
adjudication open to private persons. The other-nationality requirement is written into
ICSID’s constitution — it may have seemed 50 years ago to be a necessary, even -
inherent aspect of ICSID’s profoundly progressive opening to private actors, but it is
fair today to question the on-going value of this limitation on party autonomy.

While traditional international tribunals like the International Court of Justice and the
World Trade Organisation may be seen as horizontal institutions governing relations
between governments, and domestic administrative litigation is typically vertical
between citizen and state, the other-nationality requirement makes ICSID a diagonal
institution.*® It is devoted to disputes between a state and a national of another state,
excluding both state-state and state-citizen cases. It may be time, however, to thlink
about adding a vertical element to ICSID’s diagonal structure by allowing states, if they
choose, to submit disputes with their own nationals. This could be done through the
Additional Facility,*” which already minimises the Convention’s textual requirement that
both the home and host states must be ICSID Contracting Parties. Of course, as with
the Additional Facility and ICSID itself, there would only be jurisdiction for vertical
arbitration cases between a state and its own nationals where the parties consented.
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